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T hese examples from recent clients illustrate four trends in 
housing discrimination and also highlight the complex and 
systemic nature of this area of the  law.1

A sober-living residence for women was blocked by its town’s zoning board after the 
neighbors to the property launched a social media and letter-writing campaign to keep these 
“addicts” from living next door.

Assisted-living homes and large apartment-rental companies around Michigan have  
routinely informed applicants who say that they are deaf and only communicate through 
American Sign Language (ASL) that they will not and cannot supply ASL interpreters 
when needed for essential transactions.

A Black family with a perfect credit score and excellent rental history was denied an 
apartment lease because the father had a 20-year-old conviction, and the rental screening 
company has a blanket policy of assigning a “0” score for any applicant with any criminal 
history at all. 

A Black family sought a home-equity loan, and the bank’s appraiser came back with a value 
that was $500,000 less than the appraised value after the family “whitewashed” their home 
— removing all traces of their race, such as pictures of their family and African art.
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The Fair Housing Act and its amendments 
(FHAA), 42 USC 3601 et seq., is arguably the 
most powerful and far reaching of the federal 
civil rights statutes passed in the 1960s,2 yet it 
is the least understood and utilized of the civil 
rights laws — housing discrimination lawsuits 
account for only 2% of all civil rights lawsuits 
filed in federal courts.3 Michigan’s civil rights 
acts, the Elliott-Larsen Civil Rights Act  
(ELCRA)4 and the Persons with Disabilities 
Civil Rights Act (PDCRA),5 also contain 
housing rights provisions that largely track the 
federal statute.6 The FHAA prohibits discrim- 
ination based on race, color, religion, sex, 
national origin, familial status, or disability.7 The 
law, along with its largely analogous Michigan 
statutes, is a remedial statute “applicable to a 
broad range of discriminatory practices and 
enforceable by a complete arsenal of federal 
authority.”8

 Of the many structural obstacles to housing 
equality, two of the most common areas relate 
to disability discrimination and race bias. 
Disability discrimination comprises over half of 
all housing discrimination cases, investigations, 
and charges handled nationally.9 The FHAA 
is generally more favorable to the rights of the 
individual than workplace or public accom-
modations laws because the FHAA protects 
individuals’ rights to fully enjoy their homes.10

 These days, a common form of systemic 
discrimination involves municipal planning and 
zoning. Group homes for individuals with disa-
bilities such as substance use disorder (which is 
a recognized disability under federal and state 
law) have infamously been the targets of “not in 
my backyard” (NIMBY) campaigns.11 Through 
rulings specific to their variance applications 
and through enactment of restrictive ordi-
nances, cities routinely violate the FHAA by 
adopting the NIMBY sentiments of neighbors 
and excluding group homes from their desired 
residential areas. NIMBY crosses the line from 
free speech to housing and equal protection 
violations when a planning commission accedes 
to the NIMBY sentiments on the posters and 
in the public comments and ratifies this oppo-
sition by adopting these unfair statements and 
imposing restrictions or special conditions on 
the group home.12 
 Group homes have brought successful law-
suits against cities’ NIMBY actions, but they 
face an uphill battle in doing so. A municipali-
ty has a legitimate governmental interest in its 
zoning and planning; therefore, a group home 
seeking a variance or exception must be precise 
with its application to ensure that its request 
for what is a reasonable accommodation under 

the FHAA is necessary to afford the residents 
an equal opportunity to use and enjoy their 
dwelling.13 The group home may even be ex- 
pected to follow a special process for requests 
of its kind, even when other applicants do not 
need to use such a process. Even if that process 
may seem like unfair treatment, a court may 
nonetheless view it as reasonable and perhaps 
even favorable treatment, rather than a refusal 
to accommodate.14

 Another persistent, systemic barrier to 
housing for individuals with disabilities is the 
failure across the rental and property manage-
ment industry to adequately train their employ- 
ees. Despite regular training, these employees 

rarely demonstrate a competent understanding 
of “reasonable accommodation” under the 
FHAA. From my own experience taking these 
individuals’ depositions, they uniformly fail to 
appreciate that a reasonable accommodation 
request could be for a designated parking space 
next to their apartment entrance, even if the 
building otherwise does not allow for reserved 
spaces, or for the assistance of an ASL inter- 
preter — at the landlord’s expense — to facil- 
itate essential communications such as initial 
tours of the building, lease signing, and requests 
for repairs. 
 Housing providers also fail to appreciate 
that even their companies’ set policies and 
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practices are not written in stone when it 
comes to accommodations for persons with 
disabilities. Importantly, the FHAA applies to 
anyone involved in the real estate transaction 
— third-party screeners and the landlords alike. 
A property may have a fixed formula for the 
minimum financial qualifications for a tenant, 
and their agents may even have been instructed 
that this formula is applied to all applicants. 
However, if an applicant does not meet that 
property’s formula for qualification because 
their disability impairs their earning capacity 
but could demonstrate their ability to pay and 
mitigate the landlord’s concerns about the risk 
of nonpayment in some other way — say, by 
asking for the assets of a family member to be 
calculated — then the property company must 
evaluate this request for an accommodation and 
make an individualized determination for that 
applicant with the disability.15

 The lesson here lost on most participants 
in the rental industry is that any rule or policy 
may in some cases present an obstacle to fair 
housing for some individuals with certain kinds 
of disabilities. It is up to the landlords and their 
agents to listen carefully and evaluate carefully 
whether a request for an exception to that rule 
is indeed a necessary and reasonable accommoda-
tion from that rule. 
 The FHAA prohibits not just intentional 
discrimination but also conduct that has an 
unjustified discriminatory effect on people 
because of a protected characteristic.16 When it 
comes to the persistence of race discrimination 
in housing, tenant screening is often the source 
of structural barriers and inequity. The rental 
industry largely relies on third-party screening 
services to evaluate tenants, and these screen- 
ings often include criminal background checks, 
along with a review of credit scores and other 

risk factors. However, disqualifying a tenant be-
cause of criminal history can be that prohibited 
neutral policy with an unlawful discriminatory 
effect. 
 Since it is well documented that people of 
color are arrested and incarcerated at rates dis-
proportionately high compared to their share 
of the population, “criminal records-based bar-
riers to housing are likely to have a dispropor-
tionate impact on minority home seekers.”17 
This nationwide trend is true for Michigan, 
where Black people comprise only 13% of all 
residents but 51% of the prison population and 
36% of the jail population.18 The Department 
of Housing and Urban Development’s guid- 
ance lays out a fact-specific, three-step process 
to evaluate whether a criminal background 
screening is unlawful.19 The HUD guidance 
on criminal background checks prohibits the 
use of an arrest record alone as justification for 
excluding someone from housing,20 and also 
explains that even a blanket policy of exclusion 
based on prior convictions will violate the 
FHAA because it cannot “show that its policy 
accurately distinguishes between criminal 
conduct that indicates a demonstrable risk to 
resident safety and/or property and criminal 
conduct that does not.”21

 Finally, this article has focused primarily on 
rental housing, but race inequality persists in  
homeownership. Recently there has been re-
newed attention to racial inequality arising from 
the widespread devaluation of Black-owned 
homes through discrimination in appraisals.22 
Appraisers, who are used in the home lending 
and real estate sales process to assess the value 
of houses, are overwhelmingly white men in a 
clublike profession who visit a house in person 
and apply stereotypes regarding the racial com- 
position of a neighborhood or an individual 
minority owner in an otherwise white-majority 
neighborhood in arriving at a house’s value.23 
Appraisers justify their unfair valuations by 
selecting comparator properties from other 
historically undervalued neighborhoods or by 
selecting properties that are not comparable in 
size or quality to the subject home.24 Famously, 
efforts to thwart this bias — by erasing the signs 
that a Black family resides in the home through 
removing family photographs and African art 
and then having a white friend greet the ap- 
praiser and pretend to be the owner — have  
demonstrated that simply being Black and own- 
ing a home can drastically lower its price.25

 Housing discrimination takes many shapes 
and forms, but as the above discussion suggests, 
a practitioner would be well advised to consider 
the various structural and systemic barriers to 
achieving equality and equity in housing — a 
necessity for all of our lives.
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